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Tax Cuts and Jobs Act of 2017: A Weekly Update and Summary of 
Provisions Applicable to Small Businesses

Weekly Update:

The Tax Cuts and Jobs Act of 2017 (the “Legislation”) has been hotly debated and 
analyzed since the Legislation was introduced by U.S. House Ways and Means 
Committee Chairman Kevin Brady (R-TX).  On November 9, 2017, the Legislation 
was voted out of the Ways and Means Committee on a party-line vote.  The debate 
on the Legislation is expected to continue next week to set up for a full House vote 
before the Thanksgiving recess.  

On November 9, 2017, Senate Finance Committee Chairman Orrin Hatch (R-UT) 
released the Chairman’s mark for tax reform that contains a detailed description of 
the Senate proposal, but does not contain actual bill language.  The Senate Finance 
Committee will begin to mark-up the Senate proposal next week.    Based upon the 
document, the Senate proposal will contain some significant differences from the 
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Legislation, including:

• Maintaining a 10% tax bracket for individuals and retaining seven different tax 
brackets.  

• Retaining certain itemized deductions including the mortgage interest 
deduction for homes less than one million dollars and the medical expense 
deduction.  

• Creating a pass-through entity business income deduction equal to 17.4% of 
business income.  Sole proprietors would also be eligible for the deduction, 
while certain professional services businesses would be ineligible.  

• Increasing the estate tax exemption, but not repealing the estate tax. 

• Reducing the corporate income tax rate to 20% for tax years beginning after 
December 31, 2018.  This is a one year delay in implementing the tax rate 
reduction from the Legislation.

Thus, the Senate bill may contain many of the changes needed to encourage 
small businesses to fully support federal tax reform.  A summary of key differences 
between the Legislation and the Senate proposal can be viewed here. 

The House and Senate are moving quickly to pass two separate and different tax 
packages. Speaker Paul Ryan (R-WI) has stated, “We are going to conference.” 
Resolving their differences in a joint conference committee will be a challenge while 
keeping the federal deficit within the $1.5 trillion spending limit agreed upon over 
the next ten years.

Summary of Provisions Applicable to Small Businesses:

While many in the business community are supportive of the Legislation, there have 
been some business groups, including the National Federation of Independent 
Businesses, National Association of Realtors, and National Association of Home 
Builders that have announced opposition to the Legislation as it is currently 
drafted.   These groups are concerned about many of the provisions impacting 
small businesses.  The following is a closer look at the provisions in the Legislation 
that impact small businesses.   Small businesses typically operate as pass-
through entities that are taxed as partnerships for federal income tax purposes 
including partnerships, S corporations, limited liability companies, etc. or as sole 
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proprietorships or disregarded legal entities that are subject to the individual income 
tax.  Unless noted below, the proposed changes will be effective for tax years 
beginning after 2017.   

• Tax Rates for Owners of Pass-Through Entities:  A special “business 
income” tax rate of 25% for certain pass-through entity earnings would be 
created.   Notably, the tax rate of 25% on pass-through entity “business 
income” is higher than the proposed tax rate of 20% on corporate taxable 
income.  There would be special rules and safeguards to distinguish between 
amounts that would be considered “wages” taxed at an individual’s tax rate 
(up to 39.6%) and “business income” that may be eligible to be taxed at the 
25% rate.  Additionally, pass-through entities operating personal services 
businesses would not qualify for the special pass-through entity rate.  If 
owners of pass-through entities do not qualify for the special pass-through 
entity rates, they will be required to calculate their federal income tax liability 
using the higher updated individual income tax rates. 

ZHF Observation:  These small business organizations oppose the 
Legislation in large part because they feel that many of their members will 
not qualify for the special pass-through entity rate.  The Legislation clearly 
favors “passive business activity” which is 100% eligible for the pass-through 
entity rate over “active business activity” (such as distributive share earned 
in the operation of the business) which is 30% eligible for the pass-through 
entity rate.  The determination as to what constitutes a “passive business 
activity” or an “active business activity” would be a facts and circumstances 
analysis which can lead to significant controversy and misapplication of the 
law.  Further, businesses operating a “personal services business,” would not 
be eligible for the lower tax rate on pass-through entities.  Finally, a small 
business operating as a sole proprietorship would not receive any benefits 
from the proposed pass-through entity rate and, with the phase-out of many 
of the itemized deductions, may be worse off under the Legislation.  

Even where a pass-through entity can obtain the benefit of the lower rates, 
that benefit may not outweigh the tax impact to the owner of the pass-
through entity for other changes such as the elimination of the state and 
local income tax deduction and the limitations to the mortgage interest 
deduction.  

• Repeal of Partnership Technical Termination:  Under current law, a sale or 
exchange of more than 50% of the total interest in a partnership’s capital 



and profits within a 12 month period creates a “technical termination” of the 
partnership.   Essentially, the partnership is treated like a new partnership.  
The Legislation would repeal the technical termination provision. 

ZHF Observation:  The repeal of the technical termination provision could 
significantly impact a small business operating as a partnership as the 
provision provides partnerships with flexibility following an ownership 
change.  For example, following the technical termination of a partnership, a 
“new” partnership can make an IRC section 754 election and may elect new 
accounting methods. The repeal would also create complexity in maintaining 
partnership records. 

• Immediate Expensing and Increased IRC Section 179 Expensing:  The 
purchase of qualifying property purchased between September 27, 2017 
and December 31, 2022 could be immediately expensed.  The definition of 
qualifying property would be expanded by repealing the current “original 
use” requirement that limits the deduction to new property.  The section 179 
expensing limitation would be increased from $500,000 to $5 million and the 
phase-out amount would be increased from $2 million to $20 million for tax 
years beginning January 1, 2017 through December 31, 2022   The Legislation 
also extends bonus depreciation.

ZHF Observation:  The immediate expensing of asset purchases is consistent 
with prior tax policy decisions made under previous administrations.  These 
deductions are particularly helpful to businesses that make significant capital 
expenditures. One difficulty with the immediate or accelerated expensing 
provisions is state jurisdictions decoupling from these provisions.  If a state 
jurisdiction decouples from the federal provision, then a taxpayer must keep 
additional records to track the state tax basis in an asset.  

• 30% Interest Expense Deduction Limitation:  The deduction for interest 
expense would be disallowed for any amount in excess of 30% of the 
business’s adjusted taxable income.  

ZHF Observation: The limitation on deducting interest expense could be a 
concern of small businesses looking to grow without wanting to bring in new 
equity investors.  

• Increased Ability to Use Cash Method:  Small businesses (with less than 
twenty five million dollars in average gross receipts) would have greater 



flexibility to use the cash method of accounting to prepare their tax returns 
and would be not be subject to any limitation on deducting interest expense.    

• Easing the Impact of the Estate Tax:  The estate tax exemption would be 
doubled from five million dollars to ten million dollars.  Additionally, the estate 
tax would be eliminated in six years.

• Taxation of Stock Options:  An amendment to the Legislation allows for 
employees to elect to defer the recognition of income from exercising stock 
options for up to five years if the corporation’s stock is not publicly traded.  

• Elimination or Reduction in Itemized Deductions: One of the significant 
proposed changes impacting most individuals is the Legislation’s proposed 
elimination or reduction of most itemized deductions.  While itemized 
deductions are not typically attributable to a business, the reduction in an 
individual’s itemized deductions can outweigh the benefit an individual 
receives from the proposed lower tax rates.   Additionally, the loss of an 
itemized deduction may lead to consumers changing their purchasing 
decisions.  For example, the housing industry, which includes many small 
businesses, such as realtors, construction companies, etc.,  has expressed 
concerns about the economic impact the changes in the mortgage interest 
deduction may cause.  

 
The ZHF Consulting LLC team continues to advocate on behalf of its clients in 
Washington D.C. to support positive and comprehensive tax reform.  If there are 
issues with the proposed language, taxpayers need to act immediately.
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