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On April 14, 2020, the Ohio Board of Tax Appeals ("Board") rendered its decision in FNB, Inc.
v. McClain, No. 2018-323. At issue was the regulatory assessment credit for Ohio-chartered
banks formerly available in R.C. 5726.51 for the 2015 and 2014 tax years. The credit allowed
an Ohio-chartered bank to claim a credit for the regulatory assessments paid to the Ohio Su-
perintendent of Financial Institutions ("Ohio regulator”). FNB, Inc. was a nationally-chartered
bank, which do not pay assessments to the Ohio regulator. As a national bank, FNB, Inc.
paid regulatory assessments to the Office of the Comptroller of the Currency ("OCC"). FNB,
Inc. argued that because R.C. 5726.51 limited the credit to state-chartered banks it violated
12 U.S.C. 548, a federal provision that requires that a state treat a national bank headquar-
tered in the state the same for state tax purposes as a state-chartered bank, and that FNB,
Inc. was therefore entitled to a full refund of the entire amount of tax it paid for the years at
issue. Alternatively, FNB, Inc. argued that to avoid violating 12 U.S.C. 548, R.C. 5726.51 had
to be read as allowing FNB, Inc. to claim the credit. We previously wrote about this issue

in Ohio Refund Opportunity for Federal and Non-Ohio Chartered Financial Institutions, July
28, 2016.

The Board agreed with the Tax Commissioner's argument that constitutional issues were
outside the Board's jurisdiction and can be ruled upon only in an appeal to the Ohio Su-
preme Court or a court of appeals. However, it determined that R.C. 5726.51 must be read
consistent with 12 U.S.C. 548 to allow FNB, Inc. to claim the credit. The Board concluded
that because of its limited jurisdiction it would not strike down the statutory provision nor
would it grant FNB, Inc. the credit. Instead, it reversed the Tax Commissioner's decision and


https://www.zhftaxlaw.com/single-post/2016/07/28/Ohio-Refund-Opportunity-for-Federal-and-NonOhio-Chartered-Financial-Institutions

remanded the case back to the Tax Commissioner for a determination of whether FNB, Inc.
paid any annual assessments or fees substantially similar to those paid by the Ohio banks
for which a credit would be allowed. While presumably the regulatory assessments or fees
FNB, Inc. paid to the OCC would be substantially similar to the regulatory fees a state-char-
tered bank would have paid the Ohio regulator, the Tax Commissioner may argue other-
wise and the case may eventually be appealed back to the Board.

Any financial institutions that have a waiver for these tax years may consider filing a protec-
tive refund claim. Many financial institutions filed protective refund claims and are awaiting
the results of the litigation. There are other cases currently pending at the Board raising
similar challenges to R.C. 5726.51.

If you would like to further discuss the FNB case or any other state and local tax matter,
please contact Deb McGraw, Rich Farrin or one of our other ZHF professionals at 614-326-
1120.
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