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L.L. Bean CAT Decision Provides 
Little Guidance 
The Ohio Board of Tax Appeals issued its decision in Commercial Activity Tax ("CAT") nexus case L.L. 
Bean, Inc. v. Levin, Case No. 2010-2853 (March 6, 2014), but provided no guidance to Ohio taxpayers on 
the constitutionality of the CAT's bright-line nexus standard. 

Facts 

L.L. Bean is a retailer located in Freeport, Maine and sells products to consumers across the country, 
including in Ohio.  L.L. Bean sells its products to consumers through twenty-six retail stores (none 
located in Ohio), through catalogs sent by mail, the company's website located on the company's 
servers located in Freeport, Maine, and by emails, none of which are sent from Ohio.  L.L. Bean's closest 
store to Ohio is located in Philadelphia, Pennsylvania. 

The Tax Commissioner assessed CAT against L.L. Bean, determining that L.L. Bean met the bright line 
presence test of the CAT.  The Tax Commissioner also found that L.L. Bean had economic nexus and that 
economic nexus, rather than physical presence, is the proper test for non-sales taxes.  As you will recall, 
the bright line presence test deems a taxpayer as having substantial nexus with Ohio if the taxpayer's 
gross receipts from Ohio sales are at least $500,000 during the calendar year.  The law also provides that 
a taxpayer is deemed to have substantial nexus with Ohio if the taxpayer otherwise has nexus with Ohio 
to an extent that the person can be required to remit the CAT under the United States Constitution. 

Taxpayer's Position 

L.L. Bean made several arguments asserting that imposition of the CAT on L.L. Bean violates the 
substantial nexus requirement of the Commerce Clause of the United States Constitution. 

Decision 

The BTA has long held the position that it lacks the authority to rule on constitutional issues.  As a result, 
even though taxpayers have waited several years in anticipation of its decision, the BTA held that it 
could not address the constitutional issues raised by L.L. Bean.  Because L.L. Bean was found to have 
crossed the bright line threshold, the BTA was constrained to affirm the Tax Commissioner's assessment 
of CAT against L.L. Bean. 
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Observations 

As expected by many, the Ohio Supreme Court will have to decide on the constitutionality of the CAT's 
bright line and economic nexus standards.  Other cases pending at the BTA will likely have to continue to 
move forward unless the BTA is willing to now delay those cases pending a near certain appeal of the 
L.L. Bean case to the Ohio Supreme Court. 

If you would like to further discuss the L.L. Bean CAT Decision or any other state and local tax matter, 
please do not hesitate to contact any member of our team.  
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