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Ohio Board of Tax Appeals Rules 
Columbus Ordinance Did Not 

Require Employer to Withhold 
Tax on SERP 

 
On May 12, 2015, the Ohio Board of Tax Appeals (BTA) ruled that the City of Columbus could not require 
an employer to withhold Columbus tax on former executives’ income from an executive compensation 
plan because Columbus’ ordinance required withholding at the time of payment, and not when the 
income was deemed taxable for FICA purposes.  The BTA’s holding may warrant a review by employers 
and taxpayers of other city tax ordinances (both within Columbus and elsewhere) for possible refund 
opportunities. 

 
Background on Columbus’ taxation of executive compensation 

 
In 2001, Columbus changed its ordinances to impose Columbus tax (and to require employers to 
withhold tax) at the time compensation was actually paid, and not when it was merely reported for FICA 
purposes.  Supplemental Executive Retirement Plan (SERP) income is deemed received for FICA purposes 
(and taxed for FICA purposes) when it becomes fixed and determinable, not when it is actually paid.  The 
Columbus withholding tax (based on its ordinance) therefore did not apply to SERP income at the time it 
was reported for FICA purposes.   

 
In 2003, the Ohio General Assembly enacted Ohio Revised Code Section 718.03, which essentially 
provided that Ohio’s taxing cities were permitted to require withholding based on the FICA wage base 
and the FICA timing rule, which deems an amount to be taxable at the time it becomes fixed and 
determinable as opposed to at the later time of actual payment. 

 
Columbus, however, did not amend its withholding ordinance to adopt the FICA base and timing rule 
subsequent  to  the  2003  enactment  of  Ohio  Revised  Code  Section  718.03.    Accordingly, Columbus’ 
ordinance continued to state (for about 11 years after the Ohio General Assembly enacted R.C. 718.03 in 
2003) that employers were required to withhold City tax when compensation was actually “paid.”  

 
Columbus’ interpretation of its ordinance was that it was superseded by R.C. 718.03 

 
Notwithstanding that Columbus’ ordinance stated that tax withholding was imposed when compensation 
was “paid,” Columbus argued that Ohio Revised Code Section 718.03, adopted by the Ohio General 
Assembly in 2003, automatically became the law for Columbus tax purposes, without an act of the 
Columbus City Council amending the existing ordinance.  Accordingly, Columbus essentially contended 
that its own ordinance was superseded by operation of law when the state law [R.C. 718.03] became 
effective and that withholding was required when the amounts were deemed received by the 
participants of the plan, as opposed to when the amounts were actually received by the participants of 
the plan.  
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The Challenge to Columbus’ interpretation of R.C. 718.03 and Columbus’ Withholding Ordinance 
 

Nationwide Mutual Insurance Company and Nationwide Life Insurance Company (the Taxpayers) 
challenged Columbus’ position after Columbus assessed the Taxpayers for failing to remit tax on 
deemed income from the SERP relating to its former executives.  The Taxpayers raised several objections 
to Columbus’ position, including that Columbus could not require employers to withhold tax from 
compensation other than at the time it was paid without amending its ordinance.  The Taxpayers also 
argued that the ordinance applied only to current employees and not to former employees.  Other 
arguments were also raised by the Taxpayers.   

 
The BTA’s Decision and Order in Nationwide v. City of Columbus Board of Tax Appeals 

 
The BTA agreed with the Taxpayers, reversing the local Columbus Board of Tax Appeals.  The BTA held 
that the Columbus ordinance controlled over the state statute and that Columbus withholding was not 
required with respect to the imputed income not actually paid to the former executives.  The BTA stated: 
“the city ordinance under consideration does not operate in contravention of any state statute, i.e., the 
state has not expressly preempted the city’s right to determine the manner in which the subject tax 
should be withheld * * * [and] the state provisions [R.C. 718.03] do not preempt the city ordinance and it 
was incumbent upon the city to amend its code relating to withholding if it wanted to adopt the state 
provisions.”  The BTA reasoned that because the state law is a limit on municipal taxation, the FICA 
withholding base is a maximum tax base, whereas the city of Columbus' ordinance used a smaller 
withholding base, which was permitted.  To use the broader tax base, Columbus had to adopt a new 
ordinance. 
 
The BTA disagreed with the Taxpayers regarding one of their alternative arguments, in which the 
Taxpayers had contended that the Columbus withholding provision did not apply to former employees.  
While the BTA also found that the SERP at issue was a pension, the BTA concluded that pensions were 
not exempt under Columbus' ordinances, notwithstanding Columbus’ position and published guidance 
that Columbus did not tax pensions.   
 
The BTA failed to address several other Taxpayer contentions, largely because the BTA found in favor of 
the Taxpayers regarding the ultimate practical issue – whether the Taxpayers were required to withhold 
on deemed income.    

 
ZHF Observations 

 
The BTA’s holding is important beyond its impact to the Taxpayers at issue.  First, it may present an 
opportunity for refund claims relating to this specific issue – SERP amounts that were withheld when  
imputed for FICA purposes as opposed to when actually paid.  Second, it may warrant a review of other 
city tax ordinances in order to determine if such ordinances may allow a more taxpayer-friendly result 
than a related provision under Chapter 718 of the Revised Code would seem to provide.     
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The case also points out a possible trap for an unsuspecting taxpayer - a city tax administrator’s positions 
should not be blindly accepted because those positions may not necessarily follow the city’s own 
ordinances.  Finally, the case provides instruction regarding the Ohio General Assembly’s ability to 
expressly limit municipal taxation in Ohio, while also allowing Ohio city taxing authorities to potentially 
be more taxpayer-friendly.  

 
Zaino Hall & Farrin served as legal counsel to the Taxpayers in the BTA case described in this Salt Buzz - 
Nationwide v. City of Columbus Board of Tax Appeals.  If you would like to discuss the impact of this 
decision, please contact Tom Zaino, Steve Hall, Rich Farrin, or one of our other Zaino Hall & Farrin 
professionals. 
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